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STATUTE OF FRAUDS

Throughout history of man, - real estate may have been conveyed by

written instrument. Most frequently in the early stages of the
feudal system in England, a ritual called "livery of seisin' was
per formed to complete the conveyance. There may have been times
when the sale of the land was aiso supported by a written
instrument but, most often, only the "livery of seisin" rituail
was done. "Livery of seisin" simply means "the delivery of legal
possession of property". The ritua! would be a series of acts
performed by the grantor and grantee, that would signify the
actual transfer of the land. Sometimes twigs and soil were

handed to the grantee by the grantor, the grantee then performing
some act in acknowiedgement that this giving of the land had

occured. Throwing soil in the air and shouting by the parties
that "I sell this land" and "1 accept the sale of this land* may
be shouted by the grantor and grantee. It is obvious that this

method for conveyance could result in many fraudulant sales. By
the seventeenth century, fraud was becoming common in real estate
tranactions, as well as in every human endeavor. So in the first
par | iament session of 1673, discussion began and committees were
set up to come up with a statute that would protect against
fraud. on April 16, 1677, parliiament passed the “Statute of
Frauds". Within the Statute of Frauds there was a provision that
transfer of rights in real property must be in writing. Smith on
the Law of Fraud, section 312, page 328, states as fol lows:

“Before the passage of the statute all freehold estates and
incorporal hereditaments could be created by livery of seisin and
all estates less than freehold created by parol. (1) By the

statute all freehold estates, and all estates less than freehold,
except certain specified leaseholids, were declared to have the
effect only of estates at will uniess in writing. (2) A}
assignments, grants and surrenders of any term in lands not being
held by customary or copyhold tenure, and not by operation of
law, were required to be in writing...".

The Statute of Frauds is not the legal control in our courts but,
was the basis for many court decisions and conveyance statutes in
this country and in forming current statutes. The statute is
shown next, as it appears in Smith on the Law of Fraud, section
310, pages 323-326.
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' ’STATUTE 29 CAR. 11, CAP. 3.

An"Act For Prevention of Frauds
And Perjuryes.

"‘a_' J-‘or preventiou of many fraudu-
*Jent Practices which are common-
71y endeavoured to be upheld by
? perjury and Subordiuation of Per-
- gury Bee it enacted by the Kings
" imost excellent Majestie by and
© with the advice apd consent of
ihe Lords Spirituall and Tempo-
fell and the Cowmons in this
present Parlyament assembled and
by the authoritie of the same That
< trom apd after the fower and
twentyeth day of June which shall
* e in the yeare of our lord one
tuousand &ix bupdred scaventy
: gnd seaven All Leascs Estates In-
terests of Frecbold or Termes of
" yeares or any unceridine luterest
. of in to or out of any Messuages
Manaours Lands Tenements oOr
Hereditwents made or created by
Livery and Seisin onely or by Pa-
role and not putt iu Writeing and
‘signed by the parties soe makeing
or creating the samc or their
Agents thercunto lawfully author-
ized by Writeing, sball have the
force and efiect of Leases or Es-
tates at Will onely and sball not
| either in Law or Equity be deemed
; or-taken to have any other or
! greater force or effect, Any con-
! sideration for making any such
. Parole Leases or Estates or any
; former Law or Usage to the con-
: trary notwithstanding.
! II. Except nevertheless all
' Leases not exceediug the terme of
' three yeares fromn the makeing
{ thereof whereupon the Rent re-
i served to the Landlord dureiug
{ such terme shall arnount unto two
{ third paris at the least of the full
! improved value of the thing de-
mised.
| Til. And moreover Thnt noe
Leases Estates or Interests either
of Freebold or Terms of yeares or
any uncertaine Interest mot being
Copyhold or Customary Interest of
in to or out of any Messuages
Mannours Lands Tenements or
Hereditaments shall at any time
after the said fower and twentyeth
day of June be assigned granted
or surrendered unlesse it be by
Deed or Note in Writeing signed

ing or surrendering the same or
their Agents thereunto lawfully
authorized by writeing or by act
~and operation of Law.

by the party soe assignix_:g grant-.

IV. And bee it further enacted
by the authoritie aforesaid That
from and after the said fower and
twentyeth day of June noe Action
shall be brought whereby to charge
any Erxecutor or Administrator
upon any speciall promise to an-
swere damages out of his own
Estate (2) or whereby to charge
the Defendant upon any speciall
promise to answere for tbe debt
default or miscarriages of anotber
person (3) or to chargc any per-
son upon any agreement made
upon consideration of Marriage
(4) or upon any Contract or Sale
of Lands Tencments or Heredita-
ments or any Interest in or con-
cerning themn (5) or upon any
Agreement that is not to be per-
formed within the space of one
yeare from the makeing thereof (6)
unlesse the Agreement upon which
such Action shall be bruught or
some Memorandum or Note there-
of shall be in Writeing and signed
by the partie to be charged there-
with or some other person there-
unto by him lawfully authorized.

VII. And bee it turtber enacted
by the authoritie aforesaid That
from and after the said fower and
twentyeitbh day of June Declara-
tions or Creations of Trusts or

. Confidences of any Lands Tenec-
‘ ments or llereditammnents shall be
_ manifested and - proved by some
i Writeing signed by the partie who
. is by Law enabled to declare such

Trust or by his Jast Will in Write-
ing or else they shall be utteriy
void and of none effect. .

VIII. Provided always That
where any Conveyance shall bee
made of any Lands or Teunements
by which a Trust or Confidence
shall or may arise or result by tbe
Implication or Construction of
Law or bee transferred or extin-
guished by an act or operation of

~ Law then and in evéry such Case
: such Trust or Confidence shall be
' of the like force and effect as the

same would have beene if this

Statute had not been inade. Any-
thing hereinbefore contained to

. tbe contrary notwithstanding.

IX. And bee it further enacted
That all Grants and Assignwents
of any Trust or Confidence shall
likewise bee in Writeing signed by
the party granting or assigning

" the same (or) by such last Will or
. Devise or else shall Jikewise be
. utterly void and of none effect

(“Or” interlined on the Roll)
XVI. And bee it turther enacted
by tbe authority aforesaid That
from and after the sajid fower and
twentyeth day of June noe Cou-
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?':ir.;ci."fof ‘the Sale of any Goods
;w;i-es ~or Merchandises for the
F'x;rice of ten pounds Sterling or
.:upwa.rds shall be allowed to be
;‘:good except the Buyer shall accept
| part ot the Goods soe sold and
.actually receive the same or give
.-gomething in earnest to bind the
: bargaine or in part of payment, or
‘tbat some Note or Memorandum
“in v riteing of the said bargaine be
“made and signed Ly the partyes to
‘ be charged by such Contract or
“hélr Agents tbereunto lawfully
" suthorized.
I STATUTE 8 GEO. IV, CAP. 14.
i,-‘V\ And be it further enacted,
‘That no Action shall be main-
-tained whereby to charge any Per-
“son upon any Promise made after
:Yull- Age to pay any Debt con-
tracted during Infancy, or upon
any Ratification after full Age of
any Promise or Simple Contract
made during )nfancy, unless such
Promise or Ratification shall be
made by some Writing signed by
- the Party to be charged therewith,
: " V1. And be it furtber enacted,
. Tbat no Action shall be brought
" whereby to charge any Person
upon or by reason of any Repre-
eentation or Assurance made or
! given concerning or relaling to
the Cbaracter, Conduct, Credit,
Abjlity, Trade, or Dealings of any
other Person, to the Intent or Pur-
.pose that such other Person may
. ‘obtain Credit, Money, or Goods
' upon, unless such Representation
or Assurance be made in Writing,
sigued by the Party to be charged
therewith,

VII. And Whereas by an Act
passed in England in the Twenty-
ninth Year of the Reign of King
Charles the Second, intituled AN
ACT FOR THE PREVENTION OF
FRAUDS AND FPERJURIES, it is,
among other Things, enacted that
from and after the twenty-fourth
Day of June, One thbousand six
hundred and geventy-seven, no
Contract for the Sale of any Goods,
Wares, and Merchandizes, for the
price of Ten Pounds Sterling or
upwards, shall be allowed to be
good cxcept the DBuyer shall ac-
cept part of the Goods g0 sold and
actually receive the same, or give
something in earnest to bind the
Bargain, or in part of Payment, or
that some Note or Memorandum
in Writing of the said Bargain be
made and signed by the parties to
he charged by such Contract, or
their Agents thereunto Jawfully
authorized: And ‘whereas a simi-
lar Enactment is coninined ip an

. Act passed in lreland in the Sev-

enth Year of the Reign of King
William the Third: And Whereas
it bas been held, that the said re-
cited Enactments do not extend to
certain Execulorr Contracts for
the Sale of Goods. which neverthe-
less are within the Mischief there.
by intended to be remedied: and it
is expedient Lo extend the said Ep-
actinents to such Execuiory Con-
tracts;’ Be it enacted, That the
said Yoactments shall extend to
all Coutracts for the Sale of Goods
of the Value of Ten Pounds Ster-
ling and upwards, notwitbstunding
the Goods may be intended tu be
Gelivered at some future Time, or
may not at the Time of such Con-
tract be actually made, procured,
or provided, or fit-or ready for
Delivery, or some Act may be
requisite for the making or com-

" pleting thereof, or rendering the

same fit for Delivery.

X And be it turther enacted,
that this Act shall commence aud
take effect on the First Day of
January One thousand eight hun-
dred and twenty-nine,
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LIVERY OF SEISIN

Even with the requirement to have transfer of title and rights in
jand to be in writing, the "livery of seisin" ritual continued.
An example of this continued ritual is evidenced in a document
dated July 1824 and discussed in Evidence and Procedures for
Boundary Location, by Brown and Eldridge, page 73, where it was
quoted from Thomas R. Newton in "Land is a Precious Thing."
Surveying and Mapping, Voil. XIll, No. 3, p. 365:

“We put the said Robert Millicam in possession of said tract of
land, taking him by the hand and causing him to walk around it
and telling him in loud and audible words, that by virtue of the
commission and powers in us vested in the name of the Government
of the Mexican Nation we put him in possession of said tract of
land with all the uses, customs, rights, and services thereof,
unto him, his heirs and assigns, and the said Robert Millicam, in
evidence of being in real and persona! possession of said tract
of land, without any contradiction, cried out, pulled twigs,
threw sones, drove stakes, and performed the other necessary
solemn acts...".

The deed shown on the next page was written in 1881 and is very
poetic. The statements; "Waiving homestead and mansion, to both a
goodby" and “"Turned his face to the street and his back to his
home", may or may not actually been done, but these statements
are certainly at least a symbolic representation of the "livery
of seisin".

Nothing precludes a modern day practice of the "livery of seisin®
ritual. But, it can be nothing more than a symbolism of days
long passed.
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Deed filed for Record August 9th — 1881 at One P.M. Ferris E. Douminb. Recorder, duly recorded’
Volume 40 of Deeds Page 251 — Cass County, State of lllinois. !

Scrivner of this instruvent, J. Henry Shaw, Attorney at Law, created a great legal cun‘okity.
The document complies with every requiremert of law, and has been declured by the Courts of
Hlinois to be entirely valid.
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Arizona written conveyance statute, A.R.S. 33-401, sometimes is
referred to as the Arizona Statute of Frauds. It is shown next:

§ 33-301. Formal requirements of conveyance; writing: subscription; delivery; ac-
knowledgment

A. No estate of inheritance, freehold, or for a term qf more tha:n one year, m lan§l§ or
tenements, shall be conveyed unless the conveyance 1s by an instrument in wmnung,
subscribed and delivered by the party disposing of the estate, or by his agent thereunto
authorized by writing.

B. Every deed or conveyance of real property must be signed by the grantor and must
be duly acknowledged before some officer authorized to take acknowledgments,
A{:raqued by Laws 1976, Ch. 105, § 1, eff. June 22, 1976; Laws 1987, Ch. 153, § 1.

The statute is certainily clear about transfers of title being in
writting. But, what about adverse possession, acquiescense,
estoppel and parol agreements? See those respective chapters in
this book for discussion on these topics.
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